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STATEMENT OF THE ISSUE 

Whether the National Labor Relations Board properly 
granted the Motion of United Aircraft Corporation, re¬ 
spondent before the Board, for Summary Judgment Dis¬ 
missing the Complaint. 
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STATEMENT OF THE CASE 
A. INTRODUCTION 

This case is before the Court upon the petition of Lodges 
700, 743, and 174G, International Association of Machinists 
and Aerospace Workers, AFL-CIO (hereinafter “Un¬ 
ions”), charging parties before the Board, to review the 
decision of the National Labor Relations Board (herein¬ 
after “Board”) in United Aircraft Corporation (Pratt £ 
Whitney Division; Hamilton Standard Division), et al., 213 
NLRB No. 22, issued on September 3, 1974. By order of 
the Court 1 the case has been set for argument together with 
No. 74-1035, which involves the same parties, and which 
grows out of the Board’s decision in United Aircraft Corp. 
(Pratt di Whitney Division), 204 NLRB No. 133, which is 
referred to hereinafter as the Pollack case. 2 

On May 31, 1973, the Board’s General Counsel issued a 
complaint, subsequently amended (J.A. 121-122; 5-11), 
alleging that by harassing union supporters and withhold¬ 
ing information in 1971 and 1972, United Aircraft Corpora¬ 
tion (hereinafter “the Company” or “Aircraft”) had 
again 3 violated §§ 8(a)(1), (3), and (5) of the National 
Labor Relations Act, 29 U.S.C. §§ 158(a)(1), (3), and (5). 4 
The Company filed an answer (J.A. 11-12), and when Pol¬ 
lack was decided, a Motion for Summary Judgment (J.A. 
124; 13-33). Subsequently, the case was transferred to the 
Board (J.A. 124; 34). The General Counsel filed a re- 


1 Order dated October 3, 1974, per Mansfield, J. 

2 Pollack was the name of the Examiner (now Administrative Law Judge) 
who presided at the Board hearing in that earlier ease. Our brief to this 
Court in No. 74-1035 will be referred to hereinafter as the “Pollack Brief,’’ 
and our reply brief in that case will be referred to as the “P.dlack Reply 
Brief.’’ Occasional references to the Joint Appendix in Pollack will be 
described “Pollack J.A.” 

3 Sec pp. 5-27 of our Pollack Brief, which describes the Company’s history, 
and pp. 1-6 of our Pollack Reply Brief. 

4 The Statute is hereinafter referred to as “the Act” or “the NLRA.” 
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sponse to the Motion (J.A. 124; 35-46), quoted in part 
infra, pp. 3-9, wherein he set forth certain of the facts he 
intended to prove if the matter went to hearing. 

While the Motion for Summary Judgment was pending 
before the Board, the Company tiled a Motion to take offi¬ 
cial notice, inter alia, of an arbitrator’s Opinion and Award 
relating to two matters alleged in the complaint; and peti¬ 
tioners asked the Board to take official notice of certain 
evidence in the record of the arbitration proceedings (J.A. 
124; 73-120). 5 

Upon that record, the Board, two members dissenting, 
granted the Company’s Motion for Summary Judgment 
(J.A. 121-132). With respect to the two incidents alleged 
in the complaint which had been the subject oi arbitration 
(paragraph 8 of the complaint), the Board held the arbi¬ 
trator’s award satisfied Spielberg standards, and dis¬ 
missed those allegations finally (J.A. 127). With respect 
to the other incidents (alleged in paragraphs 9, 10, and 11 
of the complaint), the Board, invoking Collger Insulated 
Wire, 192 NLRB 837 and Pollack, remanded the parties to 
arbitration. It thus dismissed the complaint subject to the 
rubric that it retained jurisdiction of the allegations in the 
complaint (other than the incidents at issue in the arbitra¬ 
tion proceeding) : 

“. . . solely for the purpose of entertaining an appro¬ 
priate and timely motion for further consideration on 
a proper showing that either (a) the dispute has not, 
with reasonable promptness after the issuance of the 
Decision here, either been resolved by amicable settle¬ 
ment in the grievance procedure or submitted promptly 
to arbitration, or (b) the grievance or arbitration pro¬ 
cedures have not been fair and regular or have reached 
a result which is repugnant to the Act.” (J.A. 128-129). 


5 The Board did not rule on these motions. See note 4 to the Board's 
Certified List. The motions were unopposed. References preceding a semi¬ 
colon are to the Board’s Decision and Order; succeeding references to other 
portions of the record. 


t 
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B. SURVEILLANCE, DISCRIMINATION, AND COERCION 
OF UNION ADHERENTS 

I. Harassmenls and Threats Against a Union Steward 

The General Counsel, in his Response to Order to Show 
Cause (hereinafter “Response”): 

“offer[ed] <lc bene, the following to show what facts 
[were] available to support the Amended Complaint 
and which would, at trial, be offered in support there¬ 
of.” (J.A. 37). 

We quote extensively from this offer of proof which is 
uncontroverted since the Board terminated the case prior 
to hearing." 

“During the third week of .June, 1971, Albert Wein- 
garten was appointed union steward to represent var¬ 
ious departments at the Respondent’s Hamilton Stand¬ 
ard plant. Since his hire in 1905, with one exception, 
Weingarten Jiad encountered no difficulties with his 
supervisors. 11 Indeed, in response to Weingarten’s 
complaints concerning overtime assignments, General 
Foreman Downing summoned him to his office only a 
few days prior to his appointment as union steward, 
and expressed a desire to ‘work with’ the men in con¬ 
nection with their grievances. Downing said that he 
would handle whatever problems Weingarten would 
bring to his attention and possibly that he would at¬ 
tempt to obtain a position of leadership (in manage¬ 
ment) for Weingarten at some future date. Two days 
after this conversation, Weingarten decided to become 
a union steward. 

“Upon his appointment as union steward, Weingar¬ 
ten began to wear a union shirt and steward badge. 
One week later, Weingarten voiced a grievance to 

ll One year before his appointment as union steward, Weingarten had 
some unexplained ‘trouble’ with his immediate foreman, Richard Owens, 
which resulted in Weingarten’s demotion. Since that time, Weingarten 
received his week assignments from his general foreman, Robert Down 
ing. 

fl The General Counsel took no position on the motion for summary judgment 
to which his Response was addressed. (J.A. 36). But see J.A. 46. 




Downing concerning tlie alleged operation of lift 
trucks bv non-department employees who were neither 
licensed nor authorized to operate them. He com¬ 
plained that this constituted a safety hazard.' 3 Down- 
in" responded that this matter was none of "\\ emgar- 
ten’s business, that the latter was a troublemaker for 
bringing it to his attention, and that he would con¬ 
tinue to assign these men to forklifts notwithstanding 
the union’s objections. At the end of that work day, 
Weingarten reported his conversation with Downing 
to Union Business Representative George Purcell, who 
advised Weingarten to call a shop steward and file a 
grievance, should this practice continue. 

“Since the practice was not stopped, Weingarten 
confronted Gowning on July 7, 1971, advised the latter 
that he had a grievance and requested that a shop 
steward be called.’ 3 After first declaring that he did 
not need ‘a goddam steward,’ Downing stated that he 
would think the matter over. Shortly thereafter, 
Downing discussed the matter with shop steward Wal- 
ter Delaney. 14 

“A short time after the Downing-Delaney meeting, 
Downing approached Weingarten at the latter’s work 
site and engaged in a 10-15 minute diatribe against 
Weingarten, and the Union’s representatives in the 
plant asserting that Weingarten had no right to wear 
a union shirt and union badge. Downing shouted at 
Weingarten that the latter was in a department where 
he was not wanted, that he was ‘disrupting’ work and 
‘badgering’ Downing and that the latter would ‘walk 
[Weingarten 1 out of the department’ whenever he 
decided to. Downing added that ‘lie didn’t care what 
the goddamned Union did’; that lie ‘would do whatever 

12 Pursuant to Article V[1]I, Section 1, of the 1971 collective bar¬ 
gaining agreement which was then in effect between the parties, Step 
One of the grievance procedure provides for informal adjustment be¬ 
tween the grievant and a foreman. (J.A 20). 

is Article VII, Section 1, Step 1, of the above-mentioned contract 
provides in relevant part that ‘The shop steward shall be given an 
opportunity to be present at the adjustment of a grievance arising 
under the terms of this agreement which is presented to the foreman 
directly by an employee.’ 

it Although no formal written grievance was filed over this matter, 
it was later discussed at a joint shop safety meeting. 
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lie wanted to in the department’ and that ‘the god¬ 
damned Union couldn’t do anything about it.’ Down¬ 
ing added: ‘All you Union people are a bunch of no¬ 
good sons-of-bitcliing bastards and a bunch of trouble¬ 
makers.’ Downing further suggested that ‘he knew 
about the Union,’ that ‘they had all been a bunch of 
gangsters,’ that ‘they all carried guns,’ and that 
‘where he come from they took care of people like this.’ 
Finally, Downing asserted that Weingarten and De¬ 
laney had planned this entire incident, as part of a 
conspiracy against him. 15 Although this incident was 
later reported to Delaney, with Downing suggesting 
that Weingarten may wish to file a grievance against 
him (Downing) for harassment, no grievance, in fact, 
was over tiled over this matter. 

“Thereafter, the Despondent, through Downing, 
ordered Weingarten not to follow the accepted practice 
of allowing departmental employees to stop working 
f> to 10 minutes early for clean-up purposes and Down¬ 
ing would ‘practically every day’ approach Weingar¬ 
ten V work area to ask him whether he ‘was quitting 
early. ’ 

“It will also be shown that upon his appointment as 
union steward in duly until his layoff at the end of 
October," 1 Weingarten was kept under surveillance by 
Foreman Owens. Specifically, each and every time 
Weingarten visited the Men’s Room, for example, 
Owens showed up. 17 ” (,J.A. 41-43). 

n> Tliis exchange is corroborated by several witnesses. 

111 Xo charge alleging discriminatory motivation with regard to Wein¬ 
garten 's layoff was tiled. 

it The harrassment and t:.spa rate treatment toward Weingarten bears 
a striking similarity to Respondent’s actions directed toward another 
Union Steward, Tobin, found by the Board to be violative of the Act 
( Unih<l Aircraft, 188 NLRB No. 90) wherein it was also held ‘. . . the 
record shows that a pattern of discrimination against Union stewards 
has been perpetrated bv Respondent in prior casi-s. ’ (188 NLRB No. 

90, at p. 3; citing also'l79 NLRB 935 and 180 NI.RB J78).” 

In his amended complaint, the General Counsel also al¬ 
leged that the Company had “subjected . . . Weingarten 
. . . to onerous jobs and undesirable working conditions 
for the reason that he joined or assisted the Union ...” 
(J.A. 9, par. 11). 


r 





2. The Company Falsely Places Upon the Unions the Onus for 
Forcing an Employee To Retire 

The General Counsel continued in his Response (J.A. 

43-45): 

.. the allegation made in Section 9 c of the Amended 
Complaint illustrates a novel and insidious undermin¬ 
ing of the employees’ confidence in their bargaining 
representative. The allegation here injects a new 
dimension to Respondent’s long list of proven viola¬ 
tions of the Act and Respondent’s actions directed to 
employees suggest that Union officials were acting 
directiv contrary to employee interests. 

“The contract between the Company and the Union 
provides that ‘ Employees after attaining age sixty-five 
(G5) may, at the discretion of the Company, be retired, 
or, where they are ineligible for retirement, lie ter¬ 
minated from their employment with the Company.’ 
(1971 Agreement, Article XXIII, Section 2.1 Pursu¬ 
ant to this provision, it has been the Respondent’s con¬ 
sistent practice to unilaterally extend the employment 
of retirees for one year periods when such extensions 
were deemed to be in the Company’s best interests. 
The Union, General Counsel will show, has never been 
consulted with, nor has it ever participated in the man¬ 
agement decision either to retire or to extend an em¬ 
ployee’s tenure. 

“Thus, Union member John Smallridge, an em¬ 
ployee at the Middletown plant, reached the age of 65 
in June, 1968, and became eligible for retirement. At 
the request of the Company, Smallridge accepted 
three one-vear extensions, the last of which was due to 
expire on June 30, 1971. The Union played no part in 
any of these extension arrangements. 

“In April, 1971, approximately 10 weeks prior to 
the expiration of his extension, Smallridge was sum¬ 
moned to the office of his supervisors, General Fore¬ 
man Peter Laskavin and Foreman Peter Valenti. The 
Respondent’s representatives informed Smallridge 
ihat many men were being laid off and that Smallridge 
would therefore have to accept retirement ten weeks 
earlier than planned. Laskavin said that he had done 


» 
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everythin" lie could to retain him but that it was the 
Union that was forcing his early termination, not the 
Respondent. Laskavin related that Plant Service Su¬ 
pervisor, John LeBlanc, had spent the entire after¬ 
noon attempting to persuade the Union to permit 
Small ridge to remain until June 30, but to no avail. 
Accordingly, Smallridge was advised that he would be 
retired on April 18, 1971. 

“Immediately thereafter, Smallridge confronted 
Union Representative Bill Nellis to complain about the 
Union’s actions in forcing his premature discharge. 
Nellis denied that he had any responsibility for, or 
knowledge of Smallridge's retirement, and after check¬ 
ing with other union representatives, informed Small¬ 
ridge that the Union was in no way responsible for 
Small ridge’s termination. 

“On the following day, Smallridge approached Va¬ 
lenti and Laskavin and accused them of improperly 
blaming the Union for his retirement. Valenti and 
Laskavin denied that they had ever attributed Small- 
ridge’s termination to the Union, now insisting that it 
was solely the Company’s decision as part of a general 
layoff. 

“Subsequently, on April 14, after Smallridge had 
been told that the Union had nothing to do with his 
early retirement, Union Stewards James Kenyon, in the 
compa 'y of employees Bob Hodges and Ed Botelho, en¬ 
tered the plant service office where Foreman Henry 
Czarnecki 19 was collecting contributions on behalf of 
Smallridge. When Ilodges asked what these contri¬ 
butions were for, Czarnecki responded that ‘Small¬ 
ridge was being retired and since he had two exten¬ 
sions already and the Union had said that anyone who 
was on extension had to he retired.’ Czarnecki added 
that ‘there was nothing the foreman or the general 
foreman could do about it.’-" 


Tim Union lias never filed n grievance over any of the foregoing 
events. 

20 Czarnecki, it should lie noted, is a foreman in the same department 
as Smallridge hut on another shift. Accordingly, it is clear that 11©- 
spondent’s false accusations regarding ttie Union’s involvement with 
Smallridge’» early retirement had spread. 
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‘‘General Counsel contends that Smallridge’s case 
presents two separate attempts to talsely attribute 
accelerated retirement of an employee to the Union, 
which were given wide circulation by Respondent in 
order to disparage the Union in the eyes of the em¬ 
ployees and consequently to wrongfully interfere with 
the protected rights of the employees.” 

The General Counsel alleged that by this conduct, the 
Company violated §§ 8(a)(1) and (3) of the Act. (J.A. 9). 
lie also pointed out that a new complaint had issued 
against Aircraft alleging a repetition of the conduct held 
unlawful by the Board in 199 NLRB 658, order modified 
and enforced by this Court, 490 F.2d 1105 (1973) (J.A. 38, 
n. 5). 

C. THE COMPANY WITHHOLDS INFORMATION 
RELEVANT TO A GRIEVANCE 

1. Background: The Pollack Case and the 1971 Contract 
Negotiations Between the Parties 

As this Court knows, one of the issues in the Pollack case 
was whether the Company’s refusal to make available cer¬ 
tain written materials—including foremen’s notebooks—in 
connection with merit rating grievances violated § 8(a) (5) 
of the Act. See pp. 813-816 of the Joint Appendix in Pol 
lack. While the General Counsel’s complaint was pending 
before Examiner Pollack, the parties negotiated a new col¬ 
lective agreement. In the course of the negotiations, the 
Company insisted upon a new provision narrowing the Com- 
pany’s obligation to produce certain records at Step 2 of 
the grievance procedure (J.A. 87-88, 109-110). The Com¬ 
pany proposed: 

“There shall be no obligation on the part of the 
Company to produce any* of the abo/e records except 
the specific record or records which would prove or 
disprove a specific factual contention of the aggrieved 
employee. ’ ’ 

The Unions protested that the new language would violate 
their statutory rights, but the Company told the Lnion 
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negotiators this was not so (J.A. 100-110). The Unions 
also: 

. . objected to the proposal on the ground it would 
permit the Company ‘to withhold information that 
might to some deg-ec help to settle the grievance and 
you'll determine wlmt’s factual and what isn’t factual 
and what will prove or disprove without giving a full 
disclosure and full facts on what it takes to settle a 
grievance,’ the Companv replied that ‘That isn’t what 
it says at all.’ ” (J.A. 88). 

Despite the Union’s objections, the new language was 
included in the 1971 agreement (J.A. 87). 

On April 17, 1972, Examiner Pollack issued his recom¬ 
mended decision wherein he found that the Company’s re¬ 
fused to produce, inter (ilia, foremen’s notes, in connection 
with merit rating grievances, violated <§ 8(a)(5) of the Act. 
lie specifically rejected the Company’s defense that its 
statutory duty attached “only after the Union had pro¬ 
duced facts at Step 1 and Step 2 [of the grievance proce¬ 
dure] in substantiation of an employee’s complaint . . .” 
(Pollack, J. A. 814). Examiner Pollack found (id.): 

“Such an interpretation of the Step 2 provision con¬ 
cerning the production of records would nullify the 
Union’s statutory right to receive information rel¬ 
evant and necessary to the intelligent processing of 
a grievance, for a foreman’s merit rating can scarcely 
bo tested without reference to documents bearing upon 
the employee’s work performance, such as production 
records and disciplinary notices. For example, the 
Union might well decide not to pursue a merit rating 
grievance where an employee’s low rating in one or 
more rating factors seems proper in view of the disci¬ 
plinary notices received by the employee during the 
rating period.” 7 


7 The Examiner further found that although the right to information might 
be waived there had been no waiver in the 19G8 contract in effect when the 
events at issue in Pollack occurred. (Id.) 





2. The Company Falsely Denies the Existence of and Refuses 
To Give the Union Information Bearing Upon a Merit 
Rating Grievance 

On June 16, 1972, employee Kenneth Roberge filed a 
grievance protesting a merit rating 8 he had received 
wherein he had been downgraded in accuracy, output, co¬ 
operation and use of working time (J.A. 85). At a Step 1 
grievance meeting with Roberge’s foreman, Steward Paul 
Kelly asked Pitney for certain notebooks where, in the 
words of the arbitrator (J.A. 86), Pitney had recorded 
“attendance of employees . . . production errors . . . nota¬ 
tions about warnings to Roberge for poor use of working 
time and absences from work areas . . . and ... a rating of 
Roberge's production time on various jobs as compared 
with an estimate of the time which normally would be re¬ 
quired.” Pitney denied knowledge of any such note¬ 
books. (Id.) 

The arbitrator found further: 

“At the Step 2 meeting, Kelly discussed the griev¬ 
ance with the Assistant to the Manufacturing Manager, 
John It. Phelps, who represented tlie Company at that 
Step. Senior Shop Steward Farley was also present 
for the Union. Mr. Phelps testified that he asked what 
information the Union had to substantiate its claim 
that Roberge had been incorrectly evaluated and that 
Kelly asked for the foreman’s notebook, but that he 
did not consider it a document that the Company was 
required to produce under the language of the collec¬ 
tive bargaining agreement. Kelly testified that after 
he presented the grievance he stated that he had not 
received any information from the foreman at the first 
step and that he ‘felt it was the obligation of the Com¬ 
pany to tell us why he was downgraded.’ lie further 
testified that Mr. Phelps referred to some ‘small alle¬ 
gations,’ ‘three small things’ that bad occurred, but 
would not tell him when they occurred. lie testified 
that when Mr. Phelps stated there was nothing to sub- 


8 The Company’s merit rating system is described in Pollack J.A. 808-809. 
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stantiatc tlie grievance, he told him that ‘the substan¬ 
tiation for our grievance was in Pitney’s notebooks 
and I asked him to produce them,’ to which Mr. Phelps 
replied, ‘lie had no knowledge of any notebooks.’ ” 
(J.A. 86-87). 

3. The Arbitrator Finds the Company Violated the Agreement 

The Company filed a grievance over this incident and 
forced petitioner Lodge 1746 to arbitrate it. In the arbi¬ 
tration proceeding, the Company argued, inter alia, that the 

“. . . union raised no ‘specific factual contention on 
behalf of the aggrieved employee which could be 
proved or disproved by the production of a specific rec¬ 
ord or records; . . . and that the Union was simply 
seeking to raise a factual issue by reviewing the fore¬ 
man’s notes. The Company also contend [edj that 
[disclosure of] the foreman’s notebooks . . . would not 
assist in the resolution of the grievance. . . . The Com¬ 
pany also maintained] that at Step 2 neither the fore¬ 
man nor the employee is a contractually designated 
participant and a foreman’s notebooks, at least those 
of Foreman Pitney involved in this case, are not intel¬ 
ligible without explanation by the foreman involved or 
the employee, neither of whom is present.” (J.A. 
88-89). 

The arbitrator found for petitioner Lodge 1746. He 
pointed out that (J.A. 91-92): 

“Foreman Pitney’s notes recorded information which 
obviously related to employee performance. . . . Fore¬ 
man Pitney testified that he used the notes as ‘mem¬ 
ory joggers’ when making his merit ratings, and that 
he referred to them prior to discussing merit ratings 
with his Group Supervisor.” 

And, he added (J.A. 93-94): 

“The basis of an employee’s performance or merit rat¬ 
ing lies peculiarly with the knowledge of the Company 
and unless appropriate documents, if they exist, sup¬ 
porting such rating are produced, the Union can not 
properly contest the rating or raise any question relat- 






ing to particular incidents. . . . No ‘serious effort’ can 
be made to resolve such a difference without reference 
to the documents and records bearing on those facts. 
In addition, the Companies interpretation of the words 
‘specific factual contention’ would seem to he in con¬ 
flict with the apparent assurance during the negotia¬ 
tions to the effect that relevant information that might 
help to settle the grievance would not be withheld. 

•‘The Company also argues that since the foreman is 
not a contractually designated participant at the Step 2 
meeting, it should not be required to produce a fore¬ 
man’s notebooks at those proceedings, since such note¬ 
books may be unintelligible without explanation by the 
foreman.’ However, the designation of certain persons 
as official representatives of the parties at the Step 2 
meeting does not necessarily preclude the calling of 
other persons who may be necessary to interpret or 
explain documents there referred to. ! hus, for 
instance, the presence of other persons may be neces¬ 
sary to interpret and explain documents about the use 
of which there may be no controversy at all. The exclu¬ 
sion of such persons might well make a discussion at 
Step 2 sterile.” (J.A. 9-1-!).'), emphasis added). 

In his complaint the General Counsel had alleged, as 
Examiner Pollack had held on similar facts, that the Com¬ 
pany’s refusal to produce Pitney’s notebooks at Step 2 of 
the grievance procedure violated 8(a)(5) and (1) of the 
Act. (J.A. 8, 9). 

D. THE BOARD’S DECISION AND ORDER 

On this record the Board majority held with respect to 
the harassment, surveillance and coercion allegations (J.A. 
127): 

“Thus, the allegations of paragraphs 9, 10, and 11 are 
essentially limited to isolated acts involving two em¬ 
ployees, each of whom work at a separate plant. A\ e 
note that the parties involved in United Aircraft Cor¬ 
poration, supra [i.e.. Pollack], and those involved here¬ 
in are the same, and that the nature of the allegations 
contained in the instant complaint are also the same. 
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Therefore, the only issue before us is whether the alle¬ 
gations of the instant complaint are subject to volun¬ 
tary adjustment through the parties’ grievance and 
arbitration provisions. We think that they are. All 
of tlie alleged acts of harassment and discrimination 
contained in paragraphs !>, 10, and 11 of the complaint, 
it seems to us, could also he resolved by the parties’ 
grievance procedures, since there appears to he no 
question hut that they are covered by the provisions of 
the contracts providing for arbitration on the request 
of either party if the dispute is not settled under the 
grievance* procedures (tin* contracts with Lodges 700, 
74.'), and 1740 have identical grievance and arbitration 
provisions).” 

And, with respect to the information withholding allega¬ 
tions, the Board majority dismissed the complaint finally 
because the arbitrator had found that the Company had 
violated the collective agreement and the Company under¬ 
took to comply with the award and turn over the notebooks 
(.T.A. 120), and ‘‘the Arbitrator’s Opinion and Award sat¬ 
isfies the standards set forth in Spielberg Manufacturing 
Com pang, supra [112 NLRB 1080].” (J.A. 127). 

Members Fanning and .Jenkins dissented. They wrote 
(J.A. 131-132): 

‘‘Unlike our colleagues, we did not see at the time of 
our dissent in 204 XLKB No. 133 any positive evidence 
of the maturation of the collective-bargaining relation¬ 
ship between the parties. Neither do we see any evi¬ 
dence here of progress toward that cud. The miscon¬ 
duct by Respondent, if it occurred as alleged, would be 
a continuation of the pattern of conduct which has 
marked the relationship between the parties for more 
than a decade. Thus, it is alleged, inter alia, that Re¬ 
spondent refused to provide information relevant to 
the grievance-arbitration process and that it engaged in 
harassment of union stewards. The failure to pro¬ 
vide information relevant to the grievance-arbitration 
process strikes at the very heart of the process itself 
and inhibits full and fair use of the process. Unlike 
our colleagues, we are not persuaded that Respond- 
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ent’s belated offer to provide the information which 
gave rise to one of the allegations—to comply with the 
arbitrator’s award which found that Respondent vio¬ 
lated the collective-bargaining agreement—demon¬ 
strates that Respondent is willing to honor its con¬ 
tractual commitments or that the voluntary process is 
working. Rather, we see Respondent’s refusal to pro¬ 
vide the information so that the arbitrator could have 
made a finding on the merits in the first instance as 
further evidence of the unsatisfactory nature of the 
relationship which continues to exist between the par¬ 
ties. Neither, we submit, can anything positive be said 
for Respondent’s continued harassment of union stew¬ 
ards." In sum, it appears that this type of miscon¬ 
duct, similar to that in 204 NLRB No. 133 and the 
earlier cases, continues to permeate the relationship 
between the parties. 

si ln Unital Aircraft Corporation, 1*8 XLRT? (133, the Hoard found 
‘the record shows that a pattern of discrimination against union stew¬ 
ards has been perpetrated by the Respondent iu prior cases.’ Also 
see 180 NLRB 278, and 179 NLRB 935.” 

ARGUMENT 

x. THE board erred in remitting the parties to arbi¬ 
tration WITH RESPECT TO PARAGRAPHS 9, 10. AND 11 OF 
THE GENERAL COUNSEL'S COMPLAINT 

A. Tho Record in This Case Further Demonstrates the Ab¬ 
surdity of the Board's Assumption that Aircraft Has "Ma¬ 
tured" 

The Board majority’s decision in this case rests upon its 
discovery in Pollack (Pollack J.A. 847) that “the parties’ 
collective bargaining relationship” had “matured.” Since 
no complaint charging the Unions with violating the Labor 
Act in any respect lias issued since the I960 strike, the 
Board could only have referred to some demonstrated 
change in United Aircraft’s policy or practices. For the 
reasons stated in our brief and reply brief in the Pollack 
case, we submit that even before it was supplemented on 
our motion for reconsideration by incorporating the Gen- 
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oral Counsel’s response to tlio Company’s motion for sum¬ 
mary judgment in the present ease, the record in Pollack 
required the conclusion that there has been no change. The 
present record, which consists of the General Counsel’s 
Response and the proceedings in the arbitration of the 
Company’s grievance coneering its own refusal to provide 
relevant information, further buttresses our position. In 
light of our briefs in Pollack, we content ourselves with a 
few brief comments on this phase of the present case. 

Supervisor Downing’s anti-union diatribe and his sur¬ 
veillance and harassment of union steward Weingarten, pp. 
4-0, supra, conforms to 1’nited’s previously established 
“general pattern” of anti-union activity, 440 F. 2d at 99, 
and “bears striking similarity to [its] actions directed to¬ 
ward another Union Steward, Tobin * * *.” (J.A. 43, n. 
17). The Company apparently regards this kind of diatribe 
as “normal and wholesome” (Cc. Br. in Pollack, p. 11); 
but the steward, whose livelihood is subject to the super¬ 
visor’s disciplinary authority, cannot afford to take it so 
lightly. 

Nor has the Company contented itself with monotonous 
repetition ot anti-union tactics. In this case it perpetrated 
what the General Counsel aptly described (p. 7, supra), as 
“a novel and insidious undermining of the employees’ con¬ 
fidence in their bargaining representative.” (J.A. 44, n. 18). 
According to the General Counsel, the Company engaged 
in “two separate attempts to falsely attribute accelerated 
retirement of an employee to the Union, which were given 
wide circulation by Respondent in order to disparage the 
Union in the eyes of the employees and consequently to 
wrongfully interfere with the protected rights of the em¬ 
ployees” (p. 9, supra). But tlie Board, viewing the relation¬ 
ship of the parties through Collyer-i inted glasses, charac¬ 
terized these allegations of the complaint as “involving] 
the content of disputed conversations, between a single 
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employee and his immediate supervisors occurring on or 
about April 14, 11)71.” (J.A. 127).” Thus, the Board passes 
off this flagrant, violation of § 8(a)(1)—“a new dimension 
to [the Company’s] long list of proven violations of the 
Act” (p. 7, supra )—although other tribunals, in other con¬ 
texts, would unhesitatingly brand what the Company did as 
“slander” or “commercial disparagement” and provide 
appropriate relief. 

The facts found by the arbitrator, the Company’s argu¬ 
ments to him, and his conclusion that the Company had 
wrongfully withheld information likewise undermined the 
Board’s conclusion that the Company’s attitude in labor 
relations matters has “matured.” They establish quite 
the opposite, namely, that the Company engaged in strenu¬ 
ous efforts to undermine the operation of the grievance 
procedure. So anxious was the Company to withhold this 
information that it attempted to extract from the union a 
waiver of its statutory righ 1 to receive such information, 
and when that failed, argued to the arbitrator that it had 
succeeded in extracting such a waiver notwithstanding its 
own contrary representations in the negotiations, pp. 12-13, 
supra. Moreover, the Company condoned its foreman’s 
false denial at Step 1 of the grievance procedure that he 
had any notebooks bearing on merit ratings (J.A. 86) and 
when the case reached Step 2 asserted through its repre¬ 
sentative at that Step that “he had no knowledge of any 
notebooks” (J.A. 87). The Company also argued before 
the arbitrator that there was no obligation upon it to pro¬ 
duce foreman’s records at Step 2 because the foreman was 
not the Company representative at Step 2 (J.A. 89, 94-95), 
thus implying that its Step 2 representatives may properly 
keep themselves in ignorance of the underlying facts, al- 

9 A threat, denied by supervision, to fire a union official unless he resigned 
from office immediately could with equal accuracy be characterized in identi¬ 
cally irrelevant terms. 
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though that posture assures that Step 2 meetings are boot¬ 
less (J.A. bo). 10 

By withholding necessary information from the Union 
“the Company was, in essence, requiring it to play a game 
of blnul man’s bluff.” Fa fair Bcariny Company v. NLRB, 
262 F. 2d 716, 721 (2 Cir. Ib66), quoted with approval in 
NLRB v. Acme Industrial Co., ,187) U.S. 422. 428, n . 8. 
(Ib67). The game is a singularly riskless one for the Com¬ 
pany, for, if if is not subsequently brought to account for 
wrongfully withholding the information, it both disp .rages 
the Union in the eyes of the employees and lot ally frus¬ 
trates the grievance procedure; “and if [il I is brought to 
account [it] at least will lose nothing by [it-] misconduct.” 
Willisfon on Contracts, Third Fdition, Section 12112, p. 442. 
By deferring the denial of information issues to arbit ation, 
the Board assures that “at least (the Company 1 will lose 
nothing by its misconduct.” It is, we submit, tin-o> - ■ nable 
as well as arbitrary to justify that result on the theoi y that 
“the parties’ agreed-upon grievance and arbitration ma¬ 
chinery can reasonable be relied on to function properly 
and to resolve the current disputes fairly.” (J.A. 126). And 
since this very record reveals that tin* Company does what 
it can to render the Unions’ resort to the grievance ma¬ 
chinery “futile,” it cannot sustain the Board’s conclusion 
that 

“* * # the combination of past and presently alleged 
misconduct does not appear to be of such character as 
to render the use of that machinery unpromising or 
futile * * (J.A. 126). 

Similarly untenable is the Board’s conclusion that “the 
allegations of paragraphs b, 10, and 11 are essentially 
limited to isolated acts involving two employees” (J.A. 


l°When the Company ventured that ploy, this Court had already rejected 
the Company's similar effort, to “evade responsibility” for the conduct of 
its first-lino agents, see 140 r.2d at 92. 






127). We have commented on the multiple fallacies of the 
“Isolated acts’’ approach in our Reply Brief in Pollack, 
pp. 3-4, 10, 14-10. It warrants emphasis here, however, that, 
in at least one instance, widespread undermining of support 
for the Union was the proven purpose of an “isolated ’ vi¬ 
olation. As the General Counsel pointed out, the Company s 
fabrication regarding the l nion’s responsibility for Small- 
ridge’s early retirement was “given wide circulation by 
[the Company]” and the Company’s “false accusations 
* * * had spread” (p. 8, supra). To treat these incidents 
as “isolated acts” (J.A. 127) is to misconceive both the 
purpose and the inevitable effect of the alleged violations 
and to ignore the Company’s entire anti-union history. 

The only factor in the Company’s favor, even on the 
Board’s theory, is its anxiety to compel the Union to arbi¬ 
trate; its willingness to comply with arbitration awards, 
and, as this case shows, pp. 20-23, infra, even to offer to ar¬ 
bitrate issues which the parties had not agreed to arbitrate, 
to avoid a Board order. But, as we have shown in Pollack, 
all this evidences is the Company’s preference for the in¬ 
effectuality of arbitration to the meaningful sanctions of 
tin* legal system provided by Congress for enforcement of 
the Act, not as the Board would have it, that the Company’s 
labor relations policy has “matured.” 

It thus appears not only that the findings which arc 
critical to the Board’s decision to defer are not supported 
by substantial evidence on the record considered as a whole 
and must therefore be reversed (see § 10(e) of the Act), 
Universal Camera Corp. v. Labor Hoard, 340 U.S. 474 
(1051), but that the whole “maturity” issue is a sham. 
And this in the end is tacitly acknowledged by the Board 
itself when it says: 

“Therefore, the only issue before us is whether the al¬ 
legations of the instant complaint are subject to volun¬ 
tary adjustment through the parties’ grievance and 
arbitration provisions.” (J.A. 127, emphasis added). 
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This is a radical departure from the balancing test promised 
in Collyer : 

“Thus, tliis case like ach such case compels an ac¬ 
commodation between, on the one Land, the statutory 
policy favoring the fullest use of collective bargaining 
and the arbitral process and, on the other, the statu¬ 
tory policy reflected by Congress’ grant to the Board 
of exclusive jurisdiction to prevent unfair labor prac¬ 
tices.” (192 NLRB 837, 841, emphasis added). 

B. The Board's Decision Must Be Reversed Because the De¬ 
ferred Issues Ars Not Arbitrable "at the Request of 
Either Parly" 

The allegations of the complaint which the Board re¬ 
mitted to arbitration dealt with the interrogation and 
harassment of a union steward, and with the false accusa¬ 
tions that the Union had been responsible for the early 
retirement of one employee. While neither of these actions 
is expressly forbidden in the agreement, it is arguable that 
both constitute breaches of the prohibition in the second 
paragraph of Article IV against company “restraint or 
coercion” of employees because of tbeir exercise of the 
right “to become or remain members of the union.” 11 But 
it does not follow that such breaches, assuming they are 
grievable, are even arguably arbitrable under the highly 
unusual and extremely restrictive clauses of this agreement, 
quoted at p. 23 of our Reply Brief in Pollack, which provide 
“for arbitration [of specified issues only] upon the request 
of either party” (J.A. 127). International U. of E. R. <f .1/. 


il Article IV was omitted from the portion of the contract submitted in 
support of the Company ’a Motion for Summary Judgment, but is part of the 
record in the Pollack - case. The second paragraph reads as follows (Pollack 
J.A. 510, 5S5, 609: 

“Both the company and the union recognize that employees covered 
by this agreement have the right to become or remain members of the 
union or to refuse to become or remain mcml>er8 of tho union without 
being subject to restraint or coercion from either the company or the 
union because of their exercise of this right.’’ 





TT'Ats. v. General Electric Co., 407 F. 2d 2<>3, 235-261 (2 Oir., 
196S), cert, denied, 395 U.S. 904 (1969). 

The Board’s assertion (J.A. 127) that “there appears to 
be no question but that [these disputes] are covered by the 
provisions of the contracts providing for arbitration on the 
request of either party * * *’’ is completely error. 
Exactly the opposite is true; nobody, not even the v upany, 
ever claimed that these disputes are covered “by the pro¬ 
visions * * * providing for arbitration at the request of 
either partv.” Indeed the Company, at least impliedly, ad¬ 
mitted that they are not, for it offered to agree to submit 
these disputes to arbitration, pursuant to Subsection (b) of 
Section 3 of Article VII of the contract which provides (J. 

A. 23): 

“(b) Other grievances arising under this contract 
which are not settled at Step 4 of Section 1 of 
this Article may be referred to arbitration if tlie 
com pan if and the union mutually agree in Hitt¬ 
ing.” (Emphasis added). (See J~A. ol.) 

In footnote 3 of its opinion (J.A. 127), the Board took note 
of the Company’s invitation to the Union to attempt to re¬ 
solve these disputes “either through the existing grievence 
procedure or through a special dispute-solving mechanism 
to which the parties might mutually agree,” 12 but it over¬ 
looked the admission implicit in the offer that the disputes 
were not arbitrable under “the provisions providing for 
arbitration at the request of either party.” The Board s 
finding of arbitrability under that provision must therefore 
be reversed as inconsistent with the record. With reversal 
of that finding, the Board’s dismissal ' t paragraphs J, 10 
and 11 of the complaint necessarily falls, for dismissal was 

12 The Company’s self serving offers to apree to arbitrate statutory viola¬ 
tions which the parties were not contractually bound to arbitrate, the Union, 
of course, declined (J.A. 31, 71). 
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predicated expressly on the Board’s erroneous finding of 
arbitrability under that provision (J.A. 127): 

“All of the alleged acts of harassment and discrimi¬ 
nation contained in [those] paragraphs * * * it seems 
to us, could also he resolved by the parties’ grievance 
procedures, since there appears to be no question but 
that then are covered In) the provisions of the contracts 
providing for orbit ration on the request of either parti) 
* * *” (Kmphasis added.) 

Assuming, aryuendo , however, that the Board did not 
mean what it said in the italicized portion of the quotation, 
but considered the Company's mere offer to agree to arbi¬ 
trate sufficient to warrant deferral, we would have a further 
extension of Collyer which is not merely arbitrary, and con¬ 
trary to the professed rationale of C-oUycr, but subversive 
of a core premise of the Steelworker trilogy which the 
Board professes is its Collipr guide. For crucial to the tri¬ 
logy is the proposition that “a party cannot be required to 
submit to arbitration any dispute which he has not agreed 
so to submit.” Steelworkers v. Warrior d' Gulf Co., 3G3 U.S. 
■)74, r»S2 (1!)G0). ‘Xo obligation to arbitrate a labor dispute 
arises by operation of law. The law compels a party to sub¬ 
mit hi- grievance to arbitration only if he has contracted to 
do so.” Gateway Coal Co. v. Mine Workers, 414 U.S. 308, 
374 (1!>74). 

By declining to adjudicate and remedy statutory viola¬ 
tions which the Unions had “not agreed so to submit” the 
Board sought to coerce the Unions to enter into an agree¬ 
ment to arbitrate (J.A. 71-72). Indeed, in the Pollack case 
(Pollack J.A. 847), the Board characterized deferral as a 
“direct [ ive] to [arbitrate] by this Board.” While not an 
order in terms, it is such in effect, for Board inaction leaves 
the charging party no option but to agree to arbitrate or 
surrender. Such a “directive” flouts Congress’ policy, 
which is to encourage, but not coerce or compel, the making 
of agreements to arbitrate. 


r 






Of course, the Board’s illegal action cannot be excused 
on the theory (even if it were cor; et, which, oi course, it 
is not), that “most labor organizations under such circum¬ 
stances do not come to us with such problems” Pollack. J. 
A. 847-848), or that it would be “sensible” for the Unions, 
in the Board’s opinion, to look to arbitration rather than 
to Congress’ enforcement machinery “to resolve the kinds 
of disputes involved in this proceeding” (id-)- “It is not 
necessary for us to justify the policy of Congress. It is 
enough that wo find it in the statute. '1 hat policy cannot be 
defeated by * * * the Board under the guise of adminis¬ 
tration * * Colgate Co. v. Labor Hoard, 338 I'.S. 353, 
3(33 (194!)). 

II THE BOARD ERF.ED IN FAILING TO ADJUDICATE THE IS¬ 
SUES IN PARAGRAPH 3b OF THE COMPLAINT 

In discussing the Board’s dismissal of r 8b of the com¬ 
plaint (J.A. 12(3, 127), it will be useful to recapitulate 
briefly the postpre of the issue before the Board. Para¬ 
graph 8b alleged that the Company had violated § 8(a) (5) 
by withholding information relevant and necessary to the 
presentation of grievances with respect to the operation of 
the merit system (J.A. 8). The arbitrator determined that 
the Company’s refusal to provide the relevant information 
was a breach of the agreement, pp. 11-13, supra. At that time 
the Company’s Motion for Summary Judgment was pending 
before the Board. The Company moved to put the arbi¬ 
trator’s award into the record and the union in turn asked 
the Board to take notice of certain evidence in the record 
of the arbitration proceedings (J.A. 73-120). Consequently, 
the Board knew not only that the arbitrator had determined 
that the Company had withheld relevant information, and 
that this was a breach of the agreement, but also that the 
Company had falsely denied the existence of the relevant 
information, that it had sought to extract a waiver of the 
union’s right to receive the relevant information and had 
misrepresente those negotiations to the arbitrator. And, 




24 


of courst', iho Board also know that the arbitrator had not 
found those additional acts of bad faith to constitute viola¬ 
tions and had not oven ordered the Company to cease and 
desist from future withholding. Cnder these circumstances, 
we submit, the Board erred in dismissing 118b of the com¬ 
plaint. 

A. As we have seen, the materials before the Board 
established a pr'nna facie case that the Company had 
violated it< statutory duty to bargain in several significant 
particulars in addition to the refusal to produce the in¬ 
formation alleged in the complaint. Of course, if summary 
judgment had been denied and tin 1 case had gone to hearing, 
the (tenoral Counsel would have been empowered to amend 
the complaint to add these additional alleged violations of 
S 8(a)(5). 1 - -1 This was pretermitted by the Board’s dismissal 
of the complaint subject only to the limited reservation of 
jurisdiction quoted at p. d, supra. 

The Board found “that the Arbitrator’s Opinion and 
Award satisfies the standards set forth in Spielberg Mfg. 
Co. 1112 XI.BB 1080] and effectively disposes of 118 of the 
complaint’’ (J.A. 127). But the United States Court of 
Appeals for the District of Columbia Circuit has held “that 
tin 1 Spielberg doctrine only applies if the arbitral tribunal 
(A) clearly decided the issue on which it is later urged that 
tin* Board should give deference * * Bangard v. XI.BB, 
505 F.2d .‘142, 1147 (D.C. Cir. 1074). And the court followed 
and reaffirmed its holding in Local Union 715 v. XLIW 

!•* Section 102.17 of the Hoard's Rules niul Regulations, 20 C.F.R. $ 102.17, 
provides as follows: 

“Any such complaint may be amended upon such terms as may he 
deemed .just, prior to the hearing, l»v the regional director issuing the 
complaint: at the hearing and until the case has heen transferred to 
the Board pursuant to $ 102.to, upon motion, hy the administrative law 
judge designated to conduct the hearing: and after the case has been 
transferred to the Board pursuant to $ 102.45, at any time prior to the 
issuance of an order based thereon, upon motion, hy the Board. M 

Compare Rule 15(a) of the Federal Rules of Civil Procedure; Foman v. 
Davis. 371 F.S. 178 (1%2). 
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(Malritc), 404 F. 2d 1136, 1130-1140 (D.C. Cir. 1074) (foot¬ 
note omitted) : 

“Inasmuch as the arbitrators could not have considered 
these transactions, it is difficult to agree with the Board s 
conclusion that judicial enforcement of the award will 
provide ‘full remedial relief.’ In tact, this reasoning ap¬ 
pears to contradict the Board’s own decisions to the effect 
that deferral is not appropriate with respect to an issue 
not considered by tin* arbitration panel. It a \ t boon Co., 
140 NLBB 883, 885 (1063), set aside on other grounds, 
326 F. 2d 471 (1st Cir. 1064): Monsanto Chemical Co., 
130 NLBB 1007 (1061). The gist of these decisions and 
others is that deferral on an issue not considered by the 
arbitrator cannot be justified by the policy which under¬ 
lies the doctrine of deferral: 

‘It manifestly could not encourage the voluntary settle¬ 
ment of disputes or effectuate the policies and purposes 
of the Act to give binding effect to an arbitration 
award which does not purport to resolve the unfair 
labor practice issue* which was before the arbitrator 
and which is tlie very issue the Board is called upon to 
decide in the proceeding before it. Monsanto Chemical 
Co., 130 NLBB at 1090.” 

B. We submit further that the Board erred in its dis¬ 
position of the violation which was specifically alleged in 
n 8b of the complaint. In our view, under a proper applica¬ 
tion of Spielberg , the Board should have accepted the arbi¬ 
trator’s determination that the Company had withheld the 
information and that it was not privileged to do so under 
the contract; on that basis it should have determined that 
the Company had violated § 8(a)(5) and provided an ap¬ 
propriate remedy. See our opening brief in Pollack, pp. 59- 
60. There are three separate lines of analysis which lead to 
this result: (1) a correct reading of Spielberg itself; (2) 
the interpretation of Spielberg in Hauyard, supra ; and (<>) 
the error in the Board’s finding that the arbitrator’s award 
“effectively disposes of” (J.A. 127) the violation. We shall 
discuss each in turn. 


I 
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(1) It is appropriate to begin with Carey v. Westing- 
liousr. 277) II.S. 2til (1964), whore the Supreme Court ap¬ 
proved Spielberg and demonstrated its understanding of 
what that decision entaiied. Carey did not treat arbitration 
and unfair labor praclee proeeedngs as mutually exclusive 
avenues ol' redress, as does the Hoard’s decision in this 
case. < )n the contrary, the precise holding of ( arey was that 
an agreement to arbitrate is enforceable even though a 
Hoard remedy (either under S 9, S 10(a) or S 10(h) of the 
Act) is likewise available: “The superior authority of the 
Hoard may lie invoked at am time. Meanwhile the therapy 
of arbitration is brought to bear in a complicated and trou¬ 
bled area.” hi., at 272: emphasis supplied. And the Court’s 
discussion of the effect of an arbitration award in a defer¬ 
ral situat.on makes chair that tin* Court did not expect that 
the Hoard proceeding would terminate, as here, simply upon 
a finding that the arbitration proceedings were fair and reg¬ 
ular and that the result was “not repugnant” to the Act. 
(See J.A. 127.) Rather, tin' Court assumed that where those 
standards are met. the Hoard will accept the arbitrator’s 
construction of the eoutraet. and fulfill its own statutory 
responsibilities in light of that interpretation: 

“Thus, the weight of the arbitration award is likely 
to be eonsidend , if the Hoard is later required to rule 
on phases of tin same dispute. The Hoard’s action and 
the awards of arbiters are at times closely brigaded. 
Thus where grievance proceedings are pending before 
an arbiter, the Hoard defers decision on the eligibility 
of discharged employees to vote in a representation 
case, until the awards are made. See Pacific Tile <0 
Porcelain Co.. 127 NLRB lefts, 1267> 1276, overruling 
Dura Slid Products Co.. Ill NLRB 7)90. See 127 
NLRB, p. 1267), n. 11.” 277. V.S. at 271. 14 

14 Tn Kuhn's Inc., 143 Xl.RB 25f>, quoted with approval in Carey, 375 V.S. 
at 270, n. 7, an arbitrator had dete rmined that certain employees wore an ac¬ 
cretion to the bargaining unit under the contract. Tlu* Board accepted that 
determination, and on that basis concluded that a representation petition 
filed by another union encompassed employees covered by an existing collective 
bargaining agreement and, therefore, was subject to the Board's contract bar 
doctrine. Accordingly, tlic Board decided on the merits that that representa¬ 
tion petition should be dismissed. 




Indeed, the Court's discussion of the Board’s deferral 
policy was expressly premised upon its view that the con¬ 
tractual and statutory remedies are concurrent: 

“But the existence of a remedy before the Board for 
an unfair labor practice does not bar individual em¬ 
ployees from seeking damages for breach of a collective 
bargaining agreement in a state court, as we held in 
Smith v. Evening News Assn., 371 U.S. 135. We think 
the same policy considerations are applicable here: 
and that a suit either in the federal courts, as provided 
bv § 301(a) * * * , or before such state tribunals as 
are authorized to act * * # is proper, even though an 
(i!t>motive rented // before the Board is available, which, 
if invoked by the employer, will protect him.” 375 U.S. 
at 208. (l’hnpliasis added.) 

The Board itself urged this reading of Caret/, supra, and 
Snt'dh v. Creuing Netvs, 371 U.S. 195 (1902), in its brief to 
the Supreme Court in XLBB v. C iC C Plywood Corp., 385 
U.S. 421 (1907). Commenting on those cases the Board 
a rgued: 

“* * * tin* Court recognized that, where the collective 
agreement contains an arbitration clause, the Board 
has ordinarily declined to exercise its jurisdiction in 
situations where that would permit a party to a prior 
arbitration proceeding to relitigate before the Board 
questions already determined by the orbit rotor, pro¬ 
vided that ‘the procedure [before the arbitrator] was 
a fair one and the results were not repugnant to the 
Act’; the Court also noted that the Board may also 
defer decision because of the pendency of arbi¬ 
tration.” 1 ' 

The Board has heretofore recognized that where an arbi¬ 
trator finds a contract violation, but fails to grant full 
relief, the Board must order an appropriate remedy. In 
Schott's Baking Co., 1(14 NLKB 332, 333-334, an arbitrator 
had determined that the transfer of an employee was dis- 
eriminatorily motivated and therefore in violation of the 

15 13 , 1 . p,r. #53, Get. Term, 1900, pp. 1213, footnote omitted, emphasis 
supplied. 
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contract. An unfair labor practice charge involving the 
same transfer ami a subsequent discharge of the same em¬ 
ployee came before the Board under § 8(a)(3) of the Act. 
Unlike here, the Board did not treat the arbitrator’s 
award as justifying dismissal of the complaint. Instead, 
the Board accepted the arbitrator’s determination that the 
transfer had been discriminatorly motivated, and made a 
similar (hiding on the basis of evidence which had been 
introduced at the Board hearing. 1(>4 XLRB at 333. Having 
thus found a violation of § 8(a)(3) by virtue of the trans¬ 
fer, and that the subsequent discharge was a consequence 
of that transfer, the Board directed the employee’s rein¬ 
statement. The arbitrator had conditioned reinstatement to 
the pre-transfer job upon invalidation of the discharge, the 
validity of which was not before him (iV.). 

The Board’s reading of Spielberg in this case avoids re¬ 
litigation but is inconsistent with tlit* Congressional policy, 
discussed at length in our briefs in Politick, in favor of con¬ 
current contractual and statutory remedies. Our position, 
on the other hand, satisfies both policies: By giving effect 
to tho findings of the arbitrator and—insofar as relevant 
—to his interpretation of the contract, the Board avoids 
relitigation of issues he has decided; and by adjudicating 
the unfair labor practice complaint on the basis of those 
premises and, remedying an unfair labor practice if found, 
the Board fulfills its responsibilities under § 10 of the Act. 
It is precisely because the Board’s post -Collyer reading of 
Spielberg is inconsistent with this duty that the two mem¬ 
bers of the Board who dissented in this case object’d also 
in Mtilrilt of Wisconsin, Inc.. 108 XLBB Xo. 3, SO LRRM 
1503, 1504-1505. 

“* * * Xothing in Spielberg suggests that the Board 
contemplated leaving the parties wJiere it found them 
if, on the basis of the arbitrators’ findings of fact, it 
was clear than an unfair labor practice had been com¬ 
mitted. Spielberg was a case where the Board, grant¬ 
ing ‘recognition’ to the arbitrators’ award, found that 
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Respondent had not violated the Act and, on that basis 
only, dismissed the complaint. 

“In the instant case it is perfectly clear, whether 
('ollyer or preexistin'*; law is followed, that Respondent 
is in* violation of this statute. Yet the majority refuses 
to provide * * * [a] remedy * * We hold, to the 
contrary, that an unfair labor practice, established by 
a preponderance of the evidence is indeed a matter for 
the Board’s serious concern. 

# # # 

“The majority appears to be willing to assume that 
there is little, if any, difference in the enforcement of a 
contract and the prevention of unfair labor practices 
involving contract interpretation. The forum for one is 
the court, with or without arbitration. The forum for 
tlie other is the Board exclusively, enforcing its orders 
through the courts. In the one instance damages are 
measured in material terms within the framework of 
commercial contract law. Before the Board, however, 
the question of damages is considered in the context of 
employee rights and the responsibilities imposed on 
unions and employers under this statute. * * * To this 
end Congress granted the Board the widest possible 
discretion. In effectuating the policies of the Act the 
Board lias issued cease-and-desist orders to prevent 
conduct which even fends to affect statutory rights. As 
tin 1 Supreme Court has pointed out, there is no neces¬ 
sary inconsistency between arbitration leading to 
judicial enforcement and a Board proceeding enforced 
in the same manner. Certainly, that is true in the in¬ 
stant case where the Board can properly accept the 
arbitration panel’s interpretation of the contract.’’ 

While we find these arguments compelling, we must ad¬ 
vise the Court that the District of Columbia Circuit in Mal- 
rite did not accept them: 

“The petitioner misapprehends the Spielberg rule. 
The Board has made it clear that, when deferral is ap¬ 
propriate, the arbitration award becomes the sole 
remedy for both contractual and statutory violations: 

‘If complete effectuation of the Federal policy is to 
be achieved, we firmly believe that the Board, which is 
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entrusted with the administration of one of the many 
facets of national labor policy, should give hospitable 
acceptance to the arbitral process as ‘part and parcel 
of tin' collective bargaining process itself,’ and volun¬ 
tarily withhold labor practice charges involving the 
same subject matter, unless it clearly appears that the 
arbitration proceedings were tainted bv fraud, col¬ 
lusion, unfairness, or serious procedural irregularities 
or that the award was clearly repugnant to the pur¬ 
poses and policies of the Act.’ 

International Harvester Co., 138 NLRB 923, 927 (1902), 
aff’d sub nom. Ramsey v. NLRB. 327 F. 2d 781 (7th Cir.), 
cert, denied, 377 U.S. 1003, 84 S. Ct. 1938, 12 L. Ed. 2d 
1032 (1904) (footnote omitted, emphasis added). In the 
absence of procedural irregularity or statutory re¬ 
pugnancy, therefore, the Board is free to adopt the arbi¬ 
tral award as a complete remedy for unfair labor prac¬ 
tices related to the contractual dispute, even though the 
Board has exclusive authority to adjudicate unfair labor 
practice charges. Contrary to the union’s contentions 
liere, the Board is not obliged to entertain the unfair 
labor practice charges aftei a proper deferral.” Load 
Union 715, etc. v. NLRB, 494 F. 2d 1130, 1138 (D.C. Cir. 
1974). (Emphasis in final paragraph added.) 

The court went on to describe the “three prerequisites for 
deferral” established in the Spielberg opinion. It observed 
that ‘the trial examiner and the Board agree that the award 
in this case satisfies all three conditions” (id.). (The union 
had not argued that the three Spielberg conditions were 
not met.) Accordingly, the court held that the Board 
properly refused to remedy as an unfair labor practice the 
conduct which the arbitrator had found to be a breach of 
contact. 1 * In short the Court of Appeals’ decision in Malrite 
stands as a square holding contrary to our reading of Spiel¬ 
berg and thus to the first line of analysis which we are ad¬ 
vancing here. Nevertheless, with all respect to that court, 
we urge that this Court reexamine the problem. Such 
examination, we think, will produce a contrary result. 

10 The court also approved the Board’s determination that the employer's 
refusal to comply with the award was irrelevant (id. at 1138-1139). 






(2) Our second line of analysis, however, is not only con¬ 
sistent with, but receives strong support from the District 
of Columbia Circuit’s opinion in Malrite as well as in the 
subsequent Banyard case, supra, wherein that court elabo¬ 
rated its approach to the Spielberg doctrine. For, as we 
have seen, in those cases the Board hold that deferral is 
appropriate only with respect to matters which the arbi¬ 
trator actually decided. And it is quite clear that the arbi¬ 
trator did not decide whether the withholding of informa¬ 
tion is an unfair labor practice or what remedy for the 
withholding of information is required by the policies of 
the National Labor Relations Act (as general matter, or in 
the case of this particular employer). Indeed, had the arbi¬ 
trator undertaken to decide those issues he would have been 
usurping his authority and the Court of Appeals in Ban- 
yard added that the Spielberg doctrine applies only if “ (B) 
the arbitral tribunal decided an issue within its compe¬ 
tence.” 17 

We are well aware that this second line of analysis can 
lead to a result which is at odds with the actual decision in 
Malrite insofar as it affirmed the Board. As to this we can 
only say that the Court of Appeals did not apply the limita¬ 
tions on deferral which it announced in the second part of 
its Malrite opinion to the issue decided in the first part. 

Banyard, supra, supports our analysis for the additional 
reason that the court there made plain that its acceptance 
of the Spielberg and Collyer “doctrines was and is founded 
upon the premise that they are appropriately applied only 
where the resolution of the contractual issues is congruent 
with the resolution of the statutory unfair labor practice 
issues.” (505 F. 2d at 345; see also id., at 348.) We assume 
that the question whether the Company breached the con¬ 
tract by withholding information is identical with the ques¬ 
tion as to whether it thereby violated § 8(a)(5). But the 
question of the appropriate remedy for the breach of con- 


17 505 F.2d at 347; for “ (A) ” see page 24, trupra. 
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tract is not congruent with the question of the appropriate 
remedy for the statutory violation. That difference results 
from the fundamental difference between arbitrators and 
the Board, both in their function and in the source of their 
authority. See particularly Warrior d Gulf, supra, 363 U.S. 
at 581-382, and Alexander v. Gardncr-Dcnver Co., 415 U.S. 
36, 52, 54 (1674). The heart of the matter is that unlike an 
arbitrator, the “Board asserts a public right vested in it as 
a public body, charged in the public interest with the duty 
of preventing unfair labor practices.” National Licorice 
Co. v. Labor Board, 309 U.S. 350, 364 (1940). 

Thus, we submit that the limitations the District of 
Columbia Circuit correctly read into the Spielberg doctrine 
bar the Board from dismissing a complaint where the arbi¬ 
trator found a breach of contract which would also be a 
violation of the Act. Indeed, when the Board refuses to 
remedy violations whicli tho arbitrator’s award has im¬ 
plicitly established, it repudiates its public duty declared in 
National Licorice Co., supra, and in the cases construing 
§ 10(c) which we cite in the margin. 18 

(3) 'W e have thus far dealt with the problem in principle 
as it the present case were like all other cases in which the 
Board has dismissed a complaint because the arbitrator has 
already passed on the issue. But, of course, this case differs 
from other cases because, as the citation of United Aircraft 
in National Radio shows, this employer differs in kind from 
others in its approach to its obligations under the Act. See 
our Brief in Pollack, pp. 47-49, Reply Brief, 1-10. And so, 
when the Board, with the record of Pollack and this case as 
Avell as earlier cases before it, said simply that the arbi¬ 
trator’s opinion and award “effectively disposes of” (,T.A. 
127) the issues raised by paragraph 8(b) of the complaint, 
it clearly committed error. The award “effectively disposes 

1S.V/.RR V. Rutter Rex Mfrj. Co., 396 U.S. 238, 202 (1909); International 
Wooduorlcrs, etc. v. A 'LRU, 380 F.2d 028, 630-031 (D.C. Or. 1967); Inter¬ 
national Union, etc. (UAH') v. NLRB, 427 F.2d 1330 (6 Or.). 
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of” those allegations only in the narrow and impermissible 
sense that it gave the Board an excuse under the expansion 
of its Collyer and Spielberg doctrines to “effectively dis¬ 
poser] of” yet another case on its docket. 1\ hat that award 
certainly did not do was “effectively dispose[] of” the 
violation of the Act by promoting the public interest in “the 
prevention of unfair labor practices by the employer in the 
future, [and] the prevention of his enjoyment of any ad¬ 
vantage which he has gained by violation of the Act.” Na¬ 
tional Licorice Co., supra. 30!) U.S. at 304. In this connection 
a few considerations deserve emphasis. 

Not only is the Company a recidivist offender against the 
Act, but it has previously engaged in violations of the same 
character as alleged in paragraph 8(b), namely, the unlaw¬ 
ful withholding of information. United Aircraft Corpora¬ 
tion. 1!'!) NLRB 658, enforced 400 F.2d 1105 (2 Cir. 1073); 
United Aircraft Corporation, 192 NLRB 382 (petitions 
for review and enforcement pending on other issues, 2 Cir., 
Nos. 72-1935, etc.). Thus, a broad order requiring the Com¬ 
pany to provide relevant information to the representatives 
of its employees is essential to prevent repetition of the 
offense. The arbitrator’s award, as we have already ob¬ 
served, imposes no sanction whatsoever even if the Com¬ 
pany were to take the same action with respect to the next 
demand for information by the Union even on a merit rat¬ 
ing grievance. 

The withholding of information is, as the Supreme Court 
recognized in A 'LRU v. Acme Industrial Corp., 38.) I .S. 432 
(1967), inimical to the proper operation of the grievance 
procedure. It is that grievance procedure which the Collyer 
and Spielberg doctrines are avowedly designed to reinforce. 
Under these circumstances, to sanction the Board’s failure 
to remedy the denial of information “would indeed be to 
‘turn the blade inward.’ ” Cf., Graham v. Brotherhood of 
Firemen, 338 U.S. 232, 237 (194!)). 
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Additionally, tlio circumstances surrounding the Com¬ 
pany’s withholding of information reflect so adversely on 
the Company’s attitude toward its bargaining obligations 
as to sharply differentiate this case from the run-of-the-mill 
refusal of information case. Even if these surrounding 
circumstances do not constitute independent unfair labor 
practices which should be treated as we urge at pp. 23-28, 
supra, the extraordinary character of the violation herein 
establishes that the ordinary cease and desist remedy does 
not “effectively dispose! ) of” the violation, but rather is 
totally inadequate. 

Finally, and perhaps most important, the Board’s failure 
to provide an appropriate remedy leaves the Company with 
the fruits of its own unfair labor practices. For by with¬ 
holding the information the Company has succeeded in 
delaying the processing of the underlying grievance and 
has once again demonstrated its ability to frustrate the 
Union’s functioning as a collective bargaining representa¬ 
tive. That, of course, is its primary objective. Additionally, 
it has imposed on the Union the expense of arbitration. To 
be sure, the Company had to absorb equal costs, but these 
are a mere pittance to a Company which in the state of 
Connecticut alone “employ[s] a total of well over 40,000 
employees” (Pollack. J.A. 844). Since it is the Company 
which insisted that the case proceed to arbitration it is 
clear that it regards the expense of arbitration money well 
spent if it can secure immunity from the processes of the 
Board and the courts. The Company also had to comply 
with the arbitrator’s award which consists of giving the 
Union the information to which it has been entitled from 
the beginning. In short, the Company has lost nothing, but 
has undermined the Union’s prestige and has frustrated 
the collective bargaining process which Congress mandated. 
As Williston has observed, p. 18, supra, a rule of law which 
treats wrongdoers so is unfair and counterproductive. And 






35 


the Board’s policy which—in the name of promoting the 
practice and procedure of collective bargaining compli¬ 
ments the Company for complying with an arbitration 
award and leaves the unfair practices unremedied, is sim¬ 
ply outrageous. 


CONCLUSION 

For the reasons stated herein and in our briefs in the 
Pollack case, the decision of the Board herein should be 
reversed with directions to -einstate the complaint and to 
treat the arbitrator’s award a dispositive of those issues 
—and those issues only—which he decided. 

Respectfully submitted, 

Plato E. Papps 
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